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There is, however, further ground for disagreeing with the 
opinion of the court. Buonomo, in his confession, stated that he 
"shot only to scare". This in itself refutes any theory of actual 
provocation or passion. 

We are of the opinion, therefore, that the reversal, in so far as 
it stands upon the ground that there was evidence of reasonable 
provocation, was erroneous. While the capacity of the ordinary 
man to withstand provocation is the criterion where there was 
in fact provocation, 9 yet where the accused was not actually pro- 
voked, the fact that an ordinary man might have been provoked 
to do the same act is of no consequence. 



BREAKING AS AN ELEMENT IN BURGLARY. 

Burglary at common law is the breaking and entering the dwell- 
ing house of another in the night-time with intent to commit some 
felony therein, whether the intent be executed or not. 1 By statute 
it is practically universal now to make a breaking and entering 
into any building, boat, or car a crime of similar gravity to com- 
mon law burglary. 

In some of the states statutory enactments defining burglary 
have eliminated the breaking as a necessary element of the crime, 2 
other states have by statute adopted the common law definition 
of the crime to the extent of making the breaking an essential 
part. 3 In these latter states there is the same necessity which 
arises under the common law of determining what acts are neces- 
sary to constitute a breaking. 

It has been held apparently universally that an entry through 
an open door, window, or other aperture is not burglary. 4 



9 Judge v. State, supra; State v. Walker, SO La. Ann., 420; State v. 
Hoyt, 13 Minn., 132; Gardner v. State, 40 Tex. Cr. R., 19; Reg. v. Welsh, 
supra.. . 

1 1 Hale P. C, 358, 559; Hawk. P. C, c. 38; Martin v. State, 1 Tex. 
App., 525; Clarke v. Com., 25 Gratt. (Va.), 908. 

2 Cal. Penal Code, sec. 459; Rev. Laws of Nev., sec. 6634; N. C. Stat- 
utes, Rev. of 1905, sec. 3332. 

s Conn. Gen. Stat, sees. 1194, 1195, 1196; Vt. Pub. Stat., sec. 5751; 111. 
Rev. Stat., 756, sec. 36. 

* Miller v. State, 77 Ala., 41; McGrath v. State, 25 Nebr., 780; 41 
N. W., 780; Rex. v. Spriggs, 1 M. & Rob., 357. 
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It has also been held almost universally that an entry by 
pushing open a door or window which is partially open is 
not burglary. 5 On the other hand, it is burglary to enter 
by unlocking or unlatching a door or window, 6 or even by push- 
ing open a door that is shut but not fastened in any way, 7 or by 
raising a window or trapdoor which is entirely closed but held in 
place by its weight only. 8 It is burglary to enter by means of a 
chimney. 9 The degree of force necessary to effect the entry is 
not of importance. 10 The question is whether the place of entry 
has been closed as much as the nature of things will permit, irre- 
spective of whether after being closed it has been fastened or 
secured in any way. If so closed, any entry by such place consti- 
tutes a breaking. 11 

The need of a clear distinction to determine what is to be held 
burglary and what not, is apparent. The great majority of the 
cases hold the further opening of a partly opened door or window 
is not an act which amounts to a breaking of the security of the 
building, apparently upon the ground that the breaking must be 
the initial act impairing the security. 12 

5 Rose v. Com., 19 Ky. L. Rep., 272, 40 S. W., 245 ; Com. v. Strupney, 
105 Mass., 588 (the window by which entry was made had been left open 
a quarter of an inch) ; State v. Wilson, 1 N. J. L., 439; Rex. v. Smith, 1 
Moody C. C, 178. But see contra, Claiborne v. State, 113 Tenn., 261, 83 
S. W., 352, 68 L. R. A., 859; People v. White, 153 Mich., 617, 117 N. W., 
161, 17 L. R. A. (N. S.), 1102; State v. Sorenson, 138 N. W. (la.), 411; 
State v. Lapoint, 88 Atl. (Vt.), 523. 

6 State v. Moore, 117 Mo., 395; 22 S. W., 1086; State v. O'Brien, 81 
la., 93, 46 N. W., 861. 

7 Kent v. State, 84 Ga., 438, 11 S. E., 355. 

8 State v. Herbert, 63 Kan., 516, 66 Pac, 235. 

9 Donohoo v. State, 36 Ala., 281 ; State v. Willis, 52 N. C, 190. 

10 Walker v. State, 63 Ala., 49; Timmons v. State, 34 Ohio St., 426. 
11 1 Hawk P. C, c. 38, sec. 4; 1 Hale P. C, 552. 

12 Sir William Blackstone in his Commentaries, Book 4, sec. 226, gives 
as the reason for the rule that entry by means of a partially opened door 
or window is not such a breaking as to constitute burglary, that it was 
"the folly and negligence" of the person in leaving his doors and win- 
dows open. Many of the cases have given the negligence of the house 
owner as the reason for the distinction. Pines v. State, 50 Ala., 153 ; State 
v. Boone, 35 N. C, 244. Such reasoning is contrary to the well settled 
rule that contributory negligence is not an answer to a criminal charge. 
Belk v. People, 125 111., 584, 17 N. E., 744; Crum v. State, 64 Miss., 1, 1 So., 
1 ; Reg. v. Kew, 12 Cox C. C, 355. 
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Since the breaking is a necessary element of the crime, the rule 
that when an entry is made through an open door or window 
where no force is necessary to make the entry — that is, where the 
opening is sufficient to admit of entry without need of further 
increasing it — such an entry is not a breaking, seems technically 
justifiable, although the moral wrong of such an entry is as great 
as in any other form of entry. Now that the death penalty for 
burglary has been abolished the necessity of restricting the scope 
of the crime is largely done away with, and the rule which deter- 
mines that burglary is committed when a closed window is raised 
to effect the entry, but that no burglary is committed if the win- 
dow be found raised the fraction of an inch at the time of entry, 18 
has no longer as its justification the extreme penalty formerly in- 
flicted for the crime, 14 and since the man who enters by further 
opening a partly opened door or window is morally as deserving 
of punishment as he who enters by opening a fully closed door or 
window, the better rule, and the one towards which the latter 
cases seem to tend, is that given in the recent case of State v. 
Lapoint™ holding that the removal of an obstruction which if 
left as found would prevent an entrance, constitutes a sufficient 
breaking, it being immaterial that a portion of the entrance was 
already open. 

In view of the almost universal practice at the present time of 
leaving windows open for ventilation, the statutes abolishing 
breaking as an element of burglary seem preferable. 

13 Com. v. Strupney, supra. 

^Rex v. Hyams, 7 C. & P., 441 note (a), 32 E. C. L., 577. 

"88 Atl. (Vt.), 523. 



